March 21, 1994

The Honor abl e Samuel B. K. Chang

Director

O fice of the Legislative Reference Bureau
State Capitol

Honol ul u, Hawaii 96813

Dear M. Chang:
Re: Review Comm ssion on the State Water Code
This is in response to your letter to the Ofice of
Information Practices ("OP") dated February 14, 1994 requesting
an advi sory opinion concerning the records of the Review
Comm ssion on the State Water Code (" Comm ssion").

| SSUE PRESENTED

Whet her, under the Uniform I nformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), the
Comm ssion is an "agency" which nust file a public records report
with the OP in accordance with sections 92F-18(b) and (c),
Hawai i Revi sed St at utes.

FACTS

The Comm ssion was established by section 5 of Act 45,
Session Laws of Hawaii 1987 ("Act 45"). The purpose of the
Comm ssion is to "performa conprehensive review of the state
wat er code and the devel opnent of recommendations for its
i nprovenent." Act 45, 1987 Hawaii Session Laws 101.
Specifically, Act 45 instructs the Conm ssion to review

(1) [AIll water issues addressed in the state
wat er code; (2) other water matters of
fundanment al inportance which should be dealt
with in a state water code, but which have
not yet been incorporated, such as the
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identification and definition of public and
private rights to waters, the institution of
a conprehensive statewi de permt systemto
regul ate all types and uses of water, the
integration of water quality and water
quantity matters for a unified nanagenent of
the resource by a single | ead agency; and (3)
t he appropriate agencies of the state and
county |l evels responsible for protecting,
devel oping, and controlling water, their ains
and objectives, the necessary powers to be
conferred upon them and their organi zational
support.

Act 45, 1987 Session Laws of Hawaii 101.

Under Act 45, the Comm ssion is placed adm nistratively
within the Legislative Reference Bureau. The Conm ssion began
its review work after the appointnment of its seven nenbers in
Septenber 1992. Act 45 provides that the Comm ssion shall cease
to exist one year after it submits its final report to the
Legi sl ature. Because the Comm ssion intends to submt its final
report to the Legislature in Decenber 1994, it is expected that
the Comm ssion will cease to exist after Decenmber 1995. You
requested an advi sory opinion fromthe O P concerning whether the
Comm ssion is an "agency" which, under sections 92F-18(b) and
(c), Hawaii Revised Statutes, is required to file a public
records report with the AOP.

DI SCUSSI ON

Under the U PA each agency is required to "conpile a public
report describing the records it routinely uses or naintains
using forns prescribed by the office of information practices.”

Haw. Rev. Stat. §92F-18(b) (Conp. 1993). These public reports
are to be filed with the OP on or before Decenmber 31, 1994.1

'Section 11 of Act 57, Session Laws of Hawaii 1993, provides an
incremental filing schedule for agencies filing their public
records reports with the AQP. Specifically, section 11 states that
"each agency shall have filed with the office of information
practices twenty-five percent of its public report forns on or
bef ore Decenber 1993, fifty percent on or before March 31, 1994,
seventy-five percent on or before July 1, 1994, and one hundred
percent on or before Decenber 31, 1994." Act 57, 1993 Session Laws
of Hawaii 74.
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Section 92F-18(c), Hawaii Revised Statutes, further requires each
agency to "supplenent or anend its public report, or file a new
report, on or before July 1 of each subsequent year, to ensure
that the informati on remai ns accurate and conplete.”

The provisions of the U PA apply only to records nui ntained

by an "agency". Under the U PA the term "agency" is defined as:
[Alny unit of governnent in this State, any
county, or any conbination of counties;
departnent; institution; board; conm ssion;
district; council; bureau; office; governing
authority; other instrunentality of state or
county governnent; or corporation or other
establ i shment owned, operated, or managed by or on
behal f of this State or any county, but does not
i ncl ude the nonadm nistrative functions of the
courts of this State.

Haw. Rev. Stat. §92F-3 (Supp. 1992) (enphases added).

In previous O P advisory opinions, we have found that a
crucial factor in determ ning whether an entity is an "agency"
subject to the UPA is whether the entity perforns a governnenta
function. See OP Op. Ltr. No. 93-18 (Cct. 20, 1993) (Akaku -
Maui Community Television, Inc. is not an "agency" under the U PA
because providing community television programmng isS not a
governnental function). Section 5 of Act 45, which sets forth
the Comm ssion's duties and functions, requires the Comm ssion to
review. 1) all issues addressed in the State water code; 2) al
wat er-rel ated i ssues of fundanental inportance which shoul d be
dealt with in a State water code, but have not yet been
i ncorporated; and 3) the ains, objectives, necessary powers, and
organi zati onal support of all agencies concerned with water. In
addition, Act 45 requires the Comm ssion to report its findings
and recomendations to the Legislature. W believe that by
performng the enunerated duties set forth in Act 45, the
Comm ssion is performng a governmental function.

W also find it significant that under Act 45, the
Legi sl ature placed the Comm ssion within the Legislative
Ref erence Bureau for adm nistrative purposes. In OP Opinion
Letter No. 93-17 (Cct. 8, 1993), in determ ning whether the
Legi slature is an "agency" under the U PA the O P concluded that
"because the term'agency' includes within its coverage the
units, offices, and subdivisions of each agency, we believe that
the U PA also applies to subunits of the Legislature (such as the
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Senate, the House, research offices, and conmttees), as well as
the offices of each lTegislator.™ OP Op. Ltr. No. 93-17 at 7
(enphasi s added). Thus, in our opinion, the placenent of the
Comm ssion adm nistratively wwthin the Legislative Reference
Bureau further evinces the Legislature's intent that the

Comm ssion function as a governnent entity.

Based upon the foregoi ng, and the express | anguage of the
U PA definition of "agency," the Conm ssion appears to constitute
an "agency" whose records are subject to the provisions of the
Ul PA.

Qur research has not uncovered any cases from ot her
jurisdictions that address the treatnent, for public records |aw
pur poses, of entities created by the | egislative branch that
exist for only a limted duration. It is our opinion that the
[imted duration of an entity created to perform a governnent
function is not rel evant when determ ning whether the entity
constitutes an "agency" under the Ul PA. 2

Accordingly, despite the limted duration of the
Commi ssion's existence, we believe that the Conmm ssion is an
"agency" for purposes of the U PA  Therefore, the records
mai nt ai ned by the Comm ssion are subject to the provisions of the
U PA, and the Comm ssion nust, |ike all other governnent
agencies, submt a public records report to the O P under
sections 92F-18(b) and (c), Hawaii Revised Statutes.

CONCLUSI ON

Al t hough the Conm ssion will cease to exist after Decenber
1995, the Conm ssion nonetheless is an "agency" for purposes of
the U PA. The U PA definition of "agency" does not differentiate
bet ween permanent agencies and "tenporary" agencies. W believe
that it is the function and purpose of an entity rather than its
| ength of duration that determ nes whether an entity is subject
to the U PA  Accordingly, because the Conm ssion was created by
the Legislature to review all matters relating to the State's

2Agency records may only be destroyed pursuant to chapter 94,
Hawai i Revised Statutes. Even if an agency no | onger exists, so
Il ong as any records of the agency exist, the disclosure of those
records will be governed by the U PA and, therefore, the records
nmust be included wthin the public records report in accordance
with sections 92F-18(b) and (c), Hawaii Revi sed Statutes.
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wat er code and was placed admnistratively within the Legislative
Ref erence Bureau, we believe that the Comm ssion functions as a
government agency. As a governnent agency, the Comm ssion nust
file a public records report wwth the O P under sections
92F-18(b) and (c), Hawaii Revised Statutes.

Very truly yours,

Stella M Lee
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

SM.: sc
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